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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VASQUEZ, Judge: Respondent determ ned a $5, 030 deficiency
in petitioner’s Federal incone tax for 2006 and a $1, 006

accuracy-rel ated penalty under section 6662(a).! The issues for

1 Unless otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the year in issue,
and all Rule references are to the Tax Court Rul es of Practice
and Procedure.
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decision are: (1) Wether petitioner was in the trade or
busi ness of being a book author in 2006, thereby entitling himto
deduct rel ated expenses under section 162;2 and (2) whether
petitioner is liable for an accuracy-rel ated penalty under
section 6662(a).

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Oregon when the petition was fil ed.

Petitioner is, and was during 2006, a full-tine enpl oyee of
Intel Corp. (Intel). Petitioner has a marketing background and
hol ds a bachel or of science degree in international business
admnistration and a nmaster’s degree in international business
adm ni stration.

Bef ore 2006 petitioner had no experience witing or
publ i shing books. [In 2006 petitioner conpleted a business plan
to wite and sel f-publish a book about his upcom ng worl dw de
trip and the planning and execution of such a trip. Petitioner,
al t hough not professionally trained, is an experienced
phot ogr apher and intended to use the photographs he took during

his trip as a focal point of his book.

2 Respondent’s determnation with respect to petitioner’s
item zed deductions is a conputational adjustnment that wll be
resol ved under Rul e 155.



Petitioner’'s Trip

On Novenber 20, 2006, petitioner began a 4-nonth trip during
whi ch he visited South Anerica, Asia, Africa, and Australia.
During 2006 petitioner travel ed exclusively throughout South
Anmerica. During 2007 he traveled to Asia, Africa, and Australi a.
Throughout the entire trip petitioner was on either a paid
vacation or a paid sabbatical fromlIntel

Petitioner spent an average of 3 days in each South Anmerican
country he visited. On several occasions petitioner would return
to a country in order to photograph different events. Wile in
South Anmerica he took 4,542 phot ographs of busi nesses, tenples,
monunent s, natural wonders, and wildlife. Petitioner maintained a
cont enpor aneous journal in which he wote about his different
experi ences.

Petitioner’'s Travel Book

As of March 2011 petitioner had not published or conpleted a
book about his worldwi de trip. Petitioner had witten an “early
draft” of the book consisting of approxinmately 100 to 150 pages.
Petitioner did not produce a draft or outline of the book at
trial.

2006 Tax Return

In preparing his 2006 tax return petitioner consulted his
tax return preparer. The preparer had nore than 36 years of

experience, and petitioner had used himfor several years before
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2006. The preparer advised petitioner on the tax treatnent of
t he expenses associated with his worldw de trip.

Petitioner tinely filed his Form 1040, U.S. I ndividual
| nconme Tax Return, for 2006. He attached a Schedule C, Profit or
Loss From Business, which listed his principal business as “book
author”. He reported no business gross receipts or incone and
claimed $17,294 in travel expenses, $1,474 in neals expenses, and
$372 in tel ephone expenses for a total |oss of $19, 140.
Respondent subsequently disallowed petitioner’s travel and neal s
expenses. At trial petitioner introduced receipts and credit
card statenents for expenses incurred on his 2006 trip.

OPI NI ON

Deductions for Travel and Meal s

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving that he is entitled to any

cl ai med deducti ons. | NDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992); New Colonial Ice Co. v. Helvering, 292 U S. 435, 440

(1934). Pursuant to section 162(a), a taxpayer is entitled to
deduct all of the ordinary and necessary busi ness expenses paid
or incurred during the taxable year in carrying on a trade or
business. In contrast, except where specifically enunerated in
t he Code, no deductions are allowed for personal, |iving, or

famly expenses. Sec. 262(a).
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Whet her a taxpayer is engaged in a trade or business is
determ ned using a facts and circunstances test under which
courts have focused on the following three factors that indicate
the existence of a trade or business: (1) Wether the taxpayer
undertook the activity intending to earn a profit; (2) whether
the taxpayer is regularly and actively involved in the activity;
and (3) whether the taxpayer’s activity has actually comenced.

See McManus v. Conm ssioner, T.C. Menob. 1987-457, affd. w thout

publ i shed opinion 865 F.2d 255 (4th G r. 1988).

To prove regular and active involvenent in a trade or
busi ness, the taxpayer nust show extensive business activity over
a substantial period as opposed to a one-tine venture or
investnment. 1d. A taxpayer may have nore than one trade or

busi ness. Wight v. Comm ssioner, 31 T.C 1264, 1267 (1959),

affd. 274 F.2d 883 (6th Gr. 1960). Specifically, witing can
qualify as a trade or business even if it is not the sole
activity of the taxpayer. |1d. However, “there nust be sone
conscientious intent and effort to engage in and continue in the
witing field for the purpose of producing incone and a
livelihood in order to have witing qualify as a trade or
busi ness within the neaning of section 162(a) of the Code.” 1d.
Sonme of the facts in the record suggest that petitioner was
engaged in a trade or business. Petitioner had a business plan

regardi ng his book. He took thousands of pictures and kept a
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detailed journal while on his trip. He arranged his itinerary
based on events he wanted to photograph for his book.
Addi tionally, respondent has not questioned petitioner’s profit
noti ve.

On the other hand, petitioner has failed to present
convi nci ng proof of many of the other relevant factors. He has
failed to present any evidence of continuous or repeated activity
as an author. As of March 2011 petitioner had not published or
conpleted the travel book or any other book. Petitioner
testified that he plans to wite other books, but there is no
evi dence that he has begun working on those books.

Petitioner admts that before 2006 he was not in the trade
or business of being an author and that his travel book woul d
have been his first book. W do not nean to say that an initial
publication can never be considered part of a trade or business.
However, petitioner has failed to prove that he was engaged in
the witing field for the purposes of producing incone and a
['ivelihood.

Addi tionally, during 2006 petitioner was a full-time
enpl oyee of Intel. Although “witing need not be the sole
activity of a taxpayer to qualify as a trade or business, the
fact that * * * [the taxpayer] devoted tine to another job nust

be considered.” Hawkins v. Comm ssioner, T.C Mno. 1979-101,

affd. without published opinion 652 F.2d 62 (9th Cr. 1981); see
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al so Trans v. Conm ssioner, T.C Menop. 1999-233 (taxpayer’s wages

fromfull-time enploynment strongly suggested that he was
regularly and actively involved in his full-tinme enpl oynent
rather than his clainmed conputer consulting trade or business).
Petitioner failed to produce evidence to show sone intent or
effect on his part to engage in and continue in the witing field
with substantial regularity and with the purpose of producing

i ncone and a l|ivelihood. I n Hawki ns v. Conm ssi oner, supra, we

noted that the taxpayer’s published book of poetry “could just as
easily be an isolated venture for the personal satisfaction of

* * * [the taxpayer] seeing * * * [her] poetry in print as it
could be a product of trade or business.” |1d. The sanme could be
said of petitioner; his planned travel book could just as easily
be an isolated venture for the personal satisfaction of taking a
worl dwi de trip and seeing his travel adventures in print as it
could be a product of a trade or business.

Petitioner fails to nmeet his burden of proving that his
witing activities qualified as a trade or business within the
meani ng of section 162(a). Consequently, the expenses incurred
in connection with the trip are not deductible as ordinary and
necessary expenses of a trade or business.

Mor eover, assum ng petitioner was in the trade or business
of being an author, he fails to neet the strict substantiation

requi renents of section 274(d). In general, section 274(d)
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di sal l ows any deduction for certain types of expenses, including
travel and entertai nnent expenses, unless the taxpayer

substanti ates by adequate records or sufficient evidence
corroborating the taxpayer’s own testinony the anount, tine,

pl ace, busi ness purpose, and business rel ationship of the
expenses. Respondent agrees that petitioner has established the
anount, tinme, and place of $18,054 of his clainmed expenses, but
he has not established the business purpose of each of those
expenses. At trial petitioner testified broadly to his trip’'s
overal |l business purpose. However, his blanket statenent that
all expenses incurred on his trip had a busi ness purpose is not

sufficient. See Shaller v. Comm ssioner, T.C. Menp. 1984-584

(“the business purposes of each expenditure nust be substanti ated
by witten statenent unless it is obvious fromthe context”),
af fd. without published opinion 813 F.2d 403 (4th Cr. 1986).°3

1. Accuracy-Related Penalty

Respondent determ ned that petitioner is liable for a
section 6662(a) accuracy-related penalty for 2006. Pursuant to
section 6662(a) and (b)(1) and (2), a taxpayer may be liable for

a penalty of 20 percent of the portion of an underpaynent of tax

3 Under sec. 195(b), in the taxable year in which a taxpayer
begi ns an active trade or business, the taxpayer may elect to
anortize startup expenditures. Because petitioner has not shown
that his trade or business actually comenced in 2006, he is not
entitled to deduct or begin anortizing any portion of his 2006
expenses under sec. 195.
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attributable to (1) negligence or disregard of rules or
regul ations or (2) a substantial understatenent of incone tax.
Negl i gence “includes any failure to make a reasonable attenpt to
conply with the provisions of this title”, and disregard
“includes any careless, reckless, or intentional disregard.”
Sec. 6662(c). “Negligence” includes any failure by the taxpayer
to keep adequat e books and records or to substantiate itens
properly. Sec. 1.6662-3(b)(1), Inconme Tax Regs. An
“understatenent” is the difference between the anobunt of tax
required to be shown on the return and the anount of tax actually
shown on the return. Sec. 6662(d)(2)(A). A “substanti al
understatenment” of incone tax exists if the understatenent
exceeds the greater of (1) 10 percent of the tax required to be
shown on the return for a taxable year or (2) $5,000. See sec.
6662(d) (1) (A). The burden of production is on respondent to
produce evidence that it is appropriate to inpose the rel evant

penalty. See sec. 7491(c); Higbee v. Conm ssioner, 116 T.C 438,

446 (2001).

Because we have sustai ned respondent’s adjustnent, the
anount of tax required to be shown on petitioner’s 2006 return is
$17,494. Petitioner reported total tax of $12,464 for 2006.
Accordingly, petitioner understated his 2006 tax liability by
$5,030. Petitioner’s understatenent constitutes a “substanti al

understatenent” of incone tax because it exceeded the greater of



- 10 -
(1) 10 percent of the tax required to be shown on the return for
t he taxable year, or (2) $5,000. Respondent has therefore net
hi s burden of production.
The accuracy-rel ated penalty under section 6662(b)(1) or (2)
is not inposed with respect to any portion of the underpaynent as
to which the taxpayer shows that he acted wth reasonabl e cause

and in good faith. Sec. 6664(c)(1); H gbee v. Conm ssioner,

supra at 448. Reliance on the advice of a tax professional may

establi sh reasonabl e cause and good faith. See United States v.

Boyle, 469 U S. 241, 250 (1985). A taxpayer claimng reliance on
pr of essi onal advice nmust show that: (1) The adviser was a

conpet ent professional who had sufficient expertise to justify
reliance, (2) the taxpayer provided necessary and accurate
information to the adviser, and (3) the taxpayer actually relied

in good faith on the adviser’s judgnent. Neonatol ogy Associ ates,

P.A. v. Comm ssioner, 115 T.C 43, 99 (2000), affd. 299 F.3d 221

(3d CGir. 2002).

In preparing his 2006 tax return, petitioner consulted a tax
return preparer with nore than 36 years of experience. The
preparer advised petitioner on the tax treatnent of the expenses
associated with his worldwide trip. Petitioner relied upon his
return preparer’s advice in claimng deductions on his Schedule C
for his 2006 trip expenses. On the record before us, we find

that petitioner has carried his burden of proving that there was



- 11 -
reasonabl e cause for, and that he acted in good faith with
respect to, the underpaynent in this case. Because the
reasonabl e cause and good faith exception is a defense to both
negl i gence and a substantial understatenent of incone tax, the
section 6662 penalty does not apply. See sec. 6664(c)(1).

Accordingly, we hold that petitioner is not |iable for an
accuracy-rel ated penalty under section 6662(a).

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




